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FHA, ECOA, and CFPB
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Servicers and Fair Lending Practices:
Fair Housing Act
• Unlawful to make unavailable or deny a dwelling
to any person because of race, color, religion,
sex, familial status or national origin or handicap.
42 USCA 3604.

• Unlawful for entity whose business includes
residential real estate related transactions to
discriminate against any person in making
available such a transaction, or in the terms of
conditions of such a transaction because of a
protected class. 42 USCA 3605(a).
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Servicers and Fair Lending Practices:
Equal Credit Opportunity Act (ECOA), Regulation B
• ECOA and Reg B apply to servicers that are creditors.
• those who participate in a credit decision about whether to
approve a mortgage loan modification.

• Unlawful to discriminate against any borrower with respect
to any aspect of a credit transaction (15 USCS § 1691):
• On the basis of race, color, religion, national origin, sex or
marital status, or age (provided the applicant has the capacity
to contract);
• Because all or part of the applicant’s income derives from any
public assistance program; or
• Because the applicant has in good faith exercised any right
under the Consumer Credit Protection Act.
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Mortgage Servicing Exams:
CFPB Focus

• Title XIV servicing rules, particularly the
provisions regarding loss mitigation and
foreclosure;
• How a servicer handles a transfer of files
in a servicing transfer, especially for loans
in any stage of loss mitigation; and
• Whether the servicer is engaging in
appropriate oversight of third-party
service providers.
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Mortgage Servicing Exams:
CFPB Fair Lending Perspective
• Policies and procedures that allow for employee discretion
in making loss mitigation decisions;
• An institution’s fair lending training of loss mitigation staff;
• Whether an institution’s loss mitigation policies or
procedures vary on a prohibited basis (e.g., a prohibited
use of age, or marital status);
• Whether an institution’s loss mitigation policies or
procedures contain factors that could have
disproportionately negative, unjustified impact on a credit
decision on a prohibited basis (e.g., outreach policies that
vary by geography in a manner that could negatively impact
minority neighborhoods); and
• Fair lending audits, reports or analyses conducted by the
institution or third-party service providers on the
institution’s loss mitigation programs and/or data.
#ACIMortgage

6

New Standards for FHA DisparateImpact Claims
Examining Texas Department of
Housing & Community Affairs v.
Inclusive Communities Project, Inc., 135
S. Ct. 2507 (2015)
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Overview: Inclusive Communities
• Inclusive Communities Project asserted claims under Sections 804(a) and 805(a) of
the FHA
• Challenged allocation of tax credits for low-income housing in inner-city
neighborhoods
• Allegedly perpetuated segregated housing patterns
• District court held plaintiff established prima facie case based on statistical
evidence of disparity
• Defendant did not prove absence of less discriminatory alternatives
• District court issued remedial order requiring defendant to add new selection
criteria for tax credits
• Fifth Circuit held disparate-impact claims were cognizable under the FHA but
reversed on the ground that it was improper to have required defendant to prove
the absence of a less discriminatory alternative
• Supreme Court granted certiorari on the issue of whether disparate-impact claims
are cognizable under the FHA
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Disparate Impact Claims Remain Available Under FHA
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“Cautionary Standards” Now Required for

Disparate-Impact Claims
• “Cautionary standards” are “necessary to protect potential defendants
against abusive disparate impact claims.”
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“Cautionary Standards” in Application
More demanding
standard for alleging a
facially neutral policy

“Robust causality”
requirement

Statistical disparity
insufficient to make prima
facie showing

Defendants should not be
made to defend against
claims that seek to hold
them “liable for racial
disparities they did not
create.”

Maintaining an FHA claim
based on a statistical
disparity alone raises
“serious constitutional
questions”

More robust statistical
controls required to rule out
alternate causes for an
observed disparity
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Protections for Defendants in Burden-Shifting Framework
“An important and appropriate means of ensuring
that disparate-impact liability is properly limited is
to give housing authorities and private developers
leeway to state and explain the valid interest served
by their policies.”

Prima facie showing can be defeated if policy or
practice is “necessary to achieve a valid interest”
- Business justification suffices
- “Entrepreneurs must be given latitude to consider market
factors”

Once defendant proffers a business justification,
plaintiff must prove the justification is a pretext
- Plaintiff must show “there is ‘an available alternative practice
that has less disparate impact and serves the [defendant’s]
legitimate needs.’”
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Previous FHA Claims That Fail Under Inclusive Communities
• Gallagher v. Magner, 619 F.3d 823 (8th Cir. 2010)
• “[D]ecided without the cautionary standards”

• Reverse redlining cases
• E.g., City of L.A. v. JPMorgan Chase & Co., 2014 WL 6453808 (C.D. Cal.
2014); Compare City of L.A. v. Wells Fargo, 2015 WL 4398858 (C.D. Cal.
2015) (citing Inclusive Communities)
• DeKalb Cnty v. HSBC N. Am. Holdings, Inc., 2013 WL 7874104 (N.D. Ga.
2013)
• Allegations of discriminatory effect were sufficient to “give[] rise to a fair
inference of causation”
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Previous FHA Claims That Fail Under Inclusive Communities
• “Steering” cases
• E.g., NAACP v. Ameriquest Mortgage Co., 635 F.Supp.2d 1096 (C.D. Cal.
2009)
• Challenge to marketing of subprime loans, financial incentives, and lack of
“meaningful review” of loan applications, paired with allegation of
“disproportionate[] adverse effect on African Americans” was sufficient to
state a claim.

• Adkins v. Morgan Stanley, 2013 WL 3835198 (S.D.N.Y. 2013)
• Allegation that purchasing certain categories of loans from subprime lender
on the secondary market created a market for “toxic” loans to which
“African-American borrowers . . . fall prey . . . at a disproportionate rate”
was sufficient to state a claim.
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Loss Mitigation
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Servicing and Fair Lending Practices:
Loss Mitigation
• Risks associated with loss mitigation process:
•
•
•
•
•
•
•
•
•
•

Inconsistent borrower solicitation and communication;
Inconsistent loss mitigation underwriting;
Inconsistent waivers of certain fees or interest charges;
Long application review periods;
Missing denial notices;
Incomplete and disorganized servicing files;
Incomplete written policies and procedures;
Lack of quality assurance on underwriting decisions;
Disparities in the completion of foreclosure actions;
Employees collecting information, conducting inquiries, or imposing conditions
inconsistent with express Regulation B or FHA requirements;
• Employee compensation based on workout, loss mitigation, or foreclosure strategy
adopted;
• Lack of clear consumer disclosures on loss mitigation options available, the costs of
each option, and the risks involved; and
• Vague or subjective criteria for property inspections, broker price offers, appraisals, or
other valuations.
This is not an exhaustive list of risks. See OCC Fair Lending Handbook,
CFPB Supervisory Highlights and CFPB Mortgage Servicing Examination Procedures.
#ACIMortgage
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Disparate Treatment in Loss Mitigation
Factors to Consider
• Payment Processing and Account Maintenance:
• Targeted marketing: Does the servicer offer optional
products to targeted demographics? Is the targeted
marketing based on a protected class?

• Were decisions made based on any protected class?
• Clear policies and procedures to make loss
mitigation decisions vs. employee discretion.
• Policies and procedures for assessing fees; employee
discretion allowed?
• If employee discretion is allowed, are there policies
and procedures governing the use of employee
discretion?

• Processes and policies for exceptions with adequate
documentation of decisions?
#ACIMortgage
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Disparate Treatment in Loss Mitigation Cont’d
• Complaints of discrimination and litigation alleging
discrimination.
• Internal fair lending auditing or reports.
• Policies and procedures to ensure compliance with adverse
action notices?
• Are borrowers who apply for change in terms of credit entitled to adverse
action notices?

• Policies and procedures for considering income.
• the servicer may not automatically discount or exclude from consideration
any protected income (Official Staff Commentary, 12 CFR pt. 1002, Supp. I,
6(b)(5)-3(ii))
• blanket practice of excluding or refusing to consider Section 8 HCV
Homeownership Program vouchers as a source of income or accepting the
vouchers only for certain mortgage loan products or delivery channels,
without an assessment of an applicant’s particular situation, may violate
the ECOA and Regulation B

• Policies and procedures for limited English proficiency (LEP)
borrower.
#ACIMortgage
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Disparate Treatment in Loss Mitigation Cont’d
• Were loss mitigation workouts provided to consumers in
compliance with ECOA?
• Analyze the distribution of protected class members in the pool of
delinquent borrowers vs. the distribution of protected class members
receiving a range of loss mitigation outcomes, including:
reinstatement, repayment plan, forbearance, loan modification,
short sale, deed-in-lieu, and foreclosure

• Were loan modifications provided in compliance with ECOA?
• Analyze processing times and loan modification attributes including
interest rate, principal, and monthly payment reductions for
protected class members vs. non-protected class members

• Were the rates and timing of foreclosures in compliance with
ECOA?
• Analyze the representation of protected classes in the group of
seriously delinquent borrowers vs. their representation among
borrowers who lose their homes to foreclosure
#ACIMortgage
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CFPB Servicing Consent Orders:
Residential Credit Solutions, Inc.
Allegation
• Blocking consumers’ attempts to save their homes from
foreclosure by:
• failing to honor modifications for loans transferred from
other servicers;
• treating consumers as if they were in default when they
weren’t;
• sending consumers escrow statements falsely claiming they
were due a refund; and
• forcing consumers to waive their rights in order to get a
repayment plan.
#ACIMortgage
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CFPB Servicing Consent Orders:
Residential Credit Solutions, Inc. Cont’d
Enforcement Action
• $1.5 million in restitution to victims
• $100,000 civil money penalty
• Engage in efforts to help affected borrowers preserve
their homes
• Honor prior loss mitigation agreements
• End all mortgage servicing violations
• Adhere to rigorous servicing transfer requirements
• Make loss mitigation applications readily available
#ACIMortgage
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CFPB Servicing Consent Orders:
Paymap Inc. and LoanCare, LLC
Allegations
• Deceiving consumers with advertisements for a
mortgage payment program that promised tens of
thousands of dollars in interest savings from more
frequent mortgage payments.
• marketed and provided the “Equity Accelerator Program” –
an electronic payment system that enables consumers to
make automatic mortgage payments via electronic debits
from their bank accounts.
• typically charged an enrollment fee of $295 when signing up
for the Equity Accelerator Program, and a transaction fee for
each automatic debit that Paymap makes, typically $2.50.
#ACIMortgage
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CFPB Servicing Consent Orders:
Paymap Inc. and LoanCare, LLC Cont’d
Enforcement Action

• Paymap (payment processing company):
• $33.4 million in fees to consumers
• $5 million civil penalty
• Cease its unlawful advertising and marketing practices

• LoanCare (residential mortgage servicer):
• $100,000 civil penalty
• Cease its unlawful advertising and marketing practices
#ACIMortgage
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OCC Servicing Consent Orders
• June 17, 2015: Further restrictions on 6 OCC
Regulated mortgage servicers for failure to meet all
the requirements of the 2011 consent orders related
to foreclosure-processing mistakes:
•
•
•
•
•
•

EverBank;
HSBC Bank USA, N.A.;
JPMorgan Chase Bank, N.A.;
Santander Bank, National Association;
U.S. Bank National Association; and
Wells Fargo Bank, N.A.
#ACIMortgage
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OCC Servicing Consent Orders Cont’d
• Restrictions include limitations on:
• acquisition of residential mortgage servicing or residential
mortgage servicing rights (does not apply to servicing
associated with new originations or refinancings by the
banks or contracts for new originations by the banks);
• new contracts for the bank to perform residential mortgage
servicing for other parties;
• outsourcing or sub-servicing of new residential mortgage
servicing activities to other parties;
• off-shoring new residential mortgage servicing activities; and
• new appointments of senior officers responsible for
residential mortgage servicing or residential mortgage
servicing risk management and compliance.
#ACIMortgage
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What To Do?!
• Implement fair lending policies, procedures, and
controls to ensure compliance with ECOA and FHA.
• Conduct fair lending training for loss mitigation staff.
• Engage in effective and timely fair lending risk
assessments, compliance monitoring, and testing of
fair lending risks.
• Review loss mitigation decisions and related fees or
charges to borrowers to determine whether any
reimbursement is appropriate.
• Conduct periodic testing to monitor areas of concern.
#ACIMortgage
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Fair Servicing
Statistical Analysis
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Background
• CFPB and other federal regulators very focused on fair
lending issues generally as well as mortgage servicing
• Regulators more free to pursue disparate impact theory cases
after Inclusive Communities, although constraints exist

• Examination guidelines set expectation that lenders will
conduct fair lending analysis of default servicing
• No loss mitigation disparate impact fair lending
enforcement actions to draw on for precedent

#ACIMortgage
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Areas of Potential Focus
• Several different servicing and loss mitigation areas
potentially subject to fair lending scrutiny
•
•
•
•
•

Loan modifications
Other loss mitigation options
Non default servicing (e.g., normal servicing fee waivers)
Foreclosures
Real Estate Owned maintenance
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Analysis and Data Issues
• “Good” versus “bad” outcomes can be less clear in
default servicing
• Non home-retention outcome might be more
favorable in some circumstances
• Borrower-specific considerations and hardships
• Origination issues may put borrowers at different
starting points
• Reason for inability to pay
• Impact of servicer outreach efforts
• Data field standardization
• Investor guidelines and contractual issues
#ACIMortgage
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Analysis and Data Issues
• Data analysis issues that apply to origination fair
lending analysis apply to default servicing as well
• Geographic level and market controls
• Control variables
• Race and ethnicity waterfalls
• Defining gender for the loan application
• Sample size minimums
• Statistical significance

#ACIMortgage
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Metrics and Different Approaches
• There are many different potential approaches to testing
•
•
•
•
•
•

What population?
All delinquent borrowers
Borrowers who request modifications
Modification-eligible borrowers
Segmentation by fallout code
Discretionary v. non-discretionary processes
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Metrics and Different Approaches
• CFPB Mortgage Servicing Examination Procedures
section on Disparate Impact in Loss Mitigation identifies
areas for statistical analysis, including:
• Distribution of protected class members in the pool of delinquent
borrowers versus the distribution of protected class members
receiving a range of loss mitigation outcomes
• Processing times
• Loan modification attributes
• Rate and timing of foreclosures
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Metrics and Different Approaches
• The OCC Comptroller’s Handbook on Fair Lending
identifies “indicators of potential disparate
treatment in loan servicing and loss mitigation”
including:
• Substantial disparities among loss mitigation servicing options by
prohibited basis group characteristic
• Substantial disparities in decision processing times by prohibited
basis group characteristic
• Significant disparities in the completion of foreclosure actions
once legal process initiated by prohibited basis group
characteristic
• High volume of policy exceptions or fee waivers by prohibited
basis group characteristic
#ACIMortgage
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Data Reporting
• Servicers report loan-level Home Affordable Modification
Program (HAMP) data to the government
• HAMP recently extended through 2016
• Proprietary loan modifications on the rise. Reporting not
standardized.

• Making Home Affordable Data File publicly available,
although specific lender is not identified
• Data elements include:
• Borrower information (e.g., race, ethnicity, and sex of
borrower and co-borrower)
• Original loan information
• Modification status
• Modification terms and conditions
• Reason for denial
• Potential use for enforcement
#ACIMortgage
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Regulatory Studies
• GAO Report GAO Report 14-117 "TROUBLED ASSET RELIEF PROGRAM:
More Efforts Needed on Fair Lending Controls and Access for NonEnglish Speakers in Housing Programs" (Feb. 2014)
• HAMP data analysis from four national servicers determined:
• African-American borrowers had a statistically significant higher trial
modification denial rate due to DTI < 31% compared to White borrowers
• Hispanic borrowers had a higher rate of trial modification denials due to not
providing complete information to the servicer. Potential LEP issue.
• African-American borrowers had a statistically higher rate of redefault than
White borrowers

• Limited English Proficiency (LEP)
• The GAO Report criticized lack of procedures for ensuring that borrowers
with limited English proficiency had equal opportunity to loan modification
programs
• LEP is a major CFPB focus. While the CFPB has not provided formal LEP
guidance in this context, the CFPB Consumer Advisory Board addressed LEP
issues in October 2015 meeting.
#ACIMortgage
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Regulatory Studies
• Breakdown of outcomes by group with initial release of
public HAMP data

Source: Making Home Affordable Data File Summary (Jan. 31, 2011)
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Regulatory Studies
• San Francisco Fed loan modification study “Who Receives
a Mortgage Modification? Race and Income Differentials
in Loan Workouts” (Dec. 2010) concluded:
• No evidence that minority borrowers are less likely to receive a
modification or less aggressive modifications
• Minority borrowers more likely to be delinquent, but controlling
for delinquencies there is no evidence of disparate impact
• Preliminary performance of loans post-modification is positive,
particularly for minority borrowers
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